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Theory  of  Negotiation 


Introduction :  The  Paradox  of  Negotiation 
Week  1-2:  Why  negotiate? 

-  the  zone  of  agreement  and  the  likelihood  of  a  negotiated  outcome;  "focal 
points";  is  agreement  necessary  or  important?  the  side-benefits  of  negotiation 
independent  of  the  outcome;  alternatives  to  a  negotiated  agreement  and  their  costs; 
estimation,  uncertainty  and  fog. 


Reading: 

Richard  Ned  Lebow,  Inside  Bargaining,  pp.  6-35,  mimeo.  I 

James  K.  Sebenius,  "Negotiation  Analysis:  A  Characterization  and  Review,"  Management  3  (p 
Science  38  (January  1992),  pp.  18-38. 

Brewer  Street  Investments  [1953]  2  All  ER  1330 

Courtney  and  Fairbairn  Ltd,  v.  Tolaini  Brothers  (Hotels)  Ltd.  [1975]  1  All  ER  716 
Mallozzi  v.  Carapelli  S.P.A.  [1976]  1  Lloyd’s  Rep  407  (C.A.) 

British  Steel  Corp.  v.  Cleveland  Bridge.  [1984]  1  All  ER  504,  at  p.  511a 


Week  3-5:  Consequences  of  Negotiating:  Legal  Implications,  Information,  Uncertainties 

and  Exit  Costs 

-  uncertainty;  exit  costs;  defining  the  subject  matter:  information,  agenda-setting 
and  asymmetrical  definitions;  framing  the  negotiating  problem;  the  effect  on  "normal" 
contract  rules. 


Reading: 

I.  William  Zartman,  "Prenegotiation:  Phases  and  Functions,"  in  Janice  Gross  Stein,  S’  if" 
getting  to  the  Table:  Processes  of  International  Prenegotiation,  pp. 


Janice  Gross  Stein,  "Getting  to  the  table:  the  triggers,  stages,  functions,  and 
consequences  of  prenegotiation,  Getting  to  the  Table:  Processes  of  International 
Prenegotiation,  pp. 


Reiter  &  Swan,  Studies  in  Contract  Law.  (Butterworths  1990) 

Study  8:  Reiter,  "Contracts,  Torts,  Relations  and  Reliance" 
pp.  236-239 

Esso  Petroleum  v.  Mardon.  [1976]  1  QB  801 

Lister  IRonald  Elwvnl  Ltd,  v.  Dunlop  (1978)  19  OR  (2d)  380 

Reiter  &  Swan,  supra  1,  Studies  in  Contract  Law.  (Butterworths,  1990) 

Study  8:  Reiter,  "Contracts,  Torts,  Relations  and  Reliance" 
pp.  259-263 

Restatement  of  the  Law  of  Contracts,  ATI  (1981)  v.  1,  sec  90 

Dickinson  v.  Dodds  (1876),  2  ChD  463  (C.A.) 

Sloan  v.  Union  Oil  Company  of  Canada  Ltd. 

[1955]  4  DLR  664  (B.C.S.C.) 

Courtney  and  Fairbairn  Ltd,  v.  Tolaini  Brothers  (Hotels!  Ltd.  [1975]  1  All  ER  716 

Mallozzi  v.  Carapelli  S.P.A.  [1976]  1  Lloyd’s  Rep  407  (C.A.) 

Somerville  Belkin  Industries  Ltd.  (1988)  38  BLR  122 

British  Steel  Corp.  v.  Cleveland  Bridge.  [1984]  1  All  ER  504,  at  p.  511a 


Recommended: 


Daniel  Kahneman,  "Reference  points,  anchors,  norms,  and  mixed 
feelings,"  Organizational  Behavior  and  Human  Decision  Processes 
51  (1992),  pp.  296-312. 
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Week  6-7:  The  structure  of  negotiation  I:  the  parties  and  the  relationship 

-  participants  in  negotiation;  interests,  needs,  and  positions  in  negotiation; 
rationality  and  "irrationality";  negotiating  across  cultures;  repetitive  and  single-instance 
negotiations. 


Reading: 

Kathleen  Valley  et.  al.,  "Agents  as  information  brokers:  the  effects  of  information  9  j 

disclosure  on  negotiated  outcomes,"  Organizational  Behavior  and  Human  Decision 
Processes  51  (March  1992),  pp.  220-36. 

Jeffrey  Z.  Rubin  and  Frank  Sander,  "Culture,  Negotiations,  and  the  Eye  of  the  l  0  O 

Beholder,"  Negotiation  Journal  (July  1991),  pp.  249-54. 

Dean  G.  Pruitt  and  Peter  J.  Carnevale,  "Cognition  and  Decision  Process  in  Negotiation,"  /  C>4 
in  Negotiation  in  Social  Conflict,  pp.  81-103. 

Max  H.  Bazerman  and  Margaret  A.  Neale,  "Negotiator  Rationality  and  Negotiator 
Cognition:  The  Interactive  Roles  of  Prescriptive  and  Descriptive  Research,"  in  H.  Peyton  lib 
Young,  Negotiation  Analysis,  pp.  109-130. 

Brewer  Street  Investments  [1953]  2  All  ER  1330 

Brewer  v.  Chrysler  Canada  Ltd.  [1977]  3  WWR  69 

British  Steel  Corp  v.  Cleveland  Bridge  [1984]  1  All  ER  504 

Canada  Steamship  Lines  Ltd,  v.  Canadian  Pacific  Ltd. 

(1979)  7  BLR  1  (O.H.C.J.) 

Bristol  Cardiff  v.  Maggs  (1890)  44  ChD  616 

Bellamy  v.  Debenham  (1890)  45  ChD  481 

Lake  Ontario  Cement  Co.  v.  The  Golden  Eagle  Co.  Ltd. 

[1974]  3  O.R.  (2d)  739 
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Week  8:  Negotiation  through  Agents:  Lawyers  as  parties  to  negotiation 

-  negotiation  through  agents;  agents  as  allies;  the  language  of  rights,  obligations, 
and  equity;  lawyers’  duties  and  the  demands  of  the  client. 


Reading: 

Jeffrey  Z.  Rubin  and  Frank  E.A.  Sander,  "When  Should  We  Use  Agents?  Direct  vs.  J  2. 
Representative  Negotiation,"  Negotiation  Journal  4:4,  (October,  1988)  pp.  395-402 

James  K.  Sebenius  and  David  Lax,  "Negotiating  Through  an  Agent,"  Journal  of  Conflict  |  ‘3zt* 
Resolution  35  (September  1991):  pp.  474-93. 

Lehman,  "The  Pursuit  of  a  Client’s  Interest",  77  Mich  Law  Rev  1078  pp. 

Donald  G.  Gifford,  "The  Synthesis  of  Legal  Counselling  and  Negotiation  Models",  (1986- 
87)  34  UCLA  Law  Rev  811,  Introduction  and  section  II.B. 

Law  Society  Act,  R.S.O.  1990,  C.  L-8  as  amended: 

ss.  34,  37,  38,  62(1). 12,  63.1,  Regs.  19 

Rules  of  the  Law  Society  of  Upper  Canada 

Rule  3,  Commentary  1-4,9;  and  notes  1-5,  9 
Rule  8,  Commentary  1-4;  nn  1-5 
Rule  10,  Commentary  1-7;  nn  1-17 
Rule  14,  Commentary  1-7;  nn  1-8 


Week  9:  The  structure  of  negotiation  II:  problems  and  issues 

-  multi-  and  single  issue  negotiations;  issues  on  and  off  the  table;  packaging  or 
unpacking  issues;  value  and  pitfalls  of  "focal  points";  fiduciary  implications 


Reading: 

James  K.  Sebenius,  "Negotiation  arithmetic:  adding  and  subtracting  issues  and  parties," 
International  Organization  37  (Spring  1983):  pp.  281-316. 
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Ralph  L.  Keeney  and  Howard  Raiffa,  "Structuring  and  Analyzing  Values  for  Multiple-  .  ,  z 
Issue  Negotiations,"  in  H.  Peyton  Young,  Negotiation  Analysis  (Ann  Arbor:  University  of 
Michigan  Press,  1991),  131-152. 

Franklyn  Griffiths,  "Limits  of  the  tabular  view  of  negotiation,"  International  Journal  35  /  7  4 

(Winter,  1979-80):  pp.  33-46. 

Thomas  C.  Schelling,  The  Strategy  of  Conflict.  New  York:  Oxford  University  Press,  .  q  p 
1960),  pp.  111-115  1  * 

Lac  Minerals  Ltd,  v.  International  Corona  Resources  Ltd.  [1989]  2  S.C.R.  574 

United  Dominions  Corporation  Ltd,  v.  Brian  Ptv  Ltd.  (1985)  157  C.L.R.  1;  59  A.L.J.R. 

676  (H.C.) 


Week  10:  The  structure  of  negotiation  III:  bargaining  resources 

-  information  and  expertise;  capacity  to  sustain  the  costs  of  negotiation;  bargaining 
advantage;  perception  and  misperception. 


Reading: 

Richard  Ned  Lebow.  Inside  Bargaining,  pp.  94-110.  185 

Thomas  Beisecker,  "Knowledge  Versus  Ignorance  as  Bargaining  Strategies:  The  Impact  ?02. 
of  Knowledge  about  Other’s  Information  Level,"  Social  Science  Journal  26,  2(1989),  pp. 
161-172. 


Samuel  B.  Bacharach  and  Edwiard  J.  Lawlor,  "Power  Dependence  and  Power  Paradoxes 
in  Bargaining,"  Negotiation  Journal  2:2  (April  1986),  pp.  167-174. 


Lloyd’s  Bank  v.  Bundy  [1974]  3  All  E.R.  757 
Frame  v.  Smith  [1987]  2  S.C.R.  99 


-6- 


Week  11-12:  Strategies  of  negotiation 

-  ultimata,  threats,  warnings,  promises,  and  commitments;  "claiming"  value  and 
"creating"  value;  integrative  and  distributive  bargaining;  communication  and  static; 
bargaining  "in  good  faith." 

Reading: 

Barry  O’Neill,  "Conflictual  Moves  in  Bargaining:  Warnings,  Threats,  Escalations,  and  ^ 

Ultimatums,"  in  H.  Peyton  Young,  ed.  Negotiation  Analysis  (Ann  Arbor:  University  of  * 

Michigan  Press,  1991),  pp.  87-108. 

Richard  Ned  Lebow,  Inside  Bargaining,  pp.  36-75.  225 

Dean  G.  Pruitt  and  Peter  J.  Carnevale,  "  Social  Norms  and  their  Impact  on  Negotiation,"  2.  Co 8 
in  Negotiation  in  Social  Conflict,  pp,  119-129. 

Bellamy  v.  Debenham  (1890)  45  ChD  481 

Estok  v.  Heguv  (1963)  40  DLR  (2d)  88  (B.C.S.C.) 

Maclver  v.  American  Motors  ( Canada!  Ltd.  (1976)  70  D.L.R.  (3d)  473  (Man.C.A.) 


Week  13:  Clearing  the  Table 

-  the  capacity  to  deliver;  breakdown  and  closure;  outcome  implementation  and 
closure. 


Reading: 

Bryan  Downie,  "When  Negotiations  Fail:  Causes  of  Breakdown  and  Tactics  for  Breaking 
the  Stalemate,"  Negotiation  Journal  7:2  (April  1991),  pp.  175-86.  2  3^ 


